NAVIGABLE WATERSRULESANNOTATED

ARTICLE 6. NAVIGABLE WATERS

Rule 1. Applicability

3121AC 6-1-1 Application of article
Authority: I1C 14-10-2-4; 1C 14-29-1-8
Affected: IC 14-19-1-1; IC 14-21-1; IC 14-28-1; IC 14-29-1; IC 14-29-3; I C 14-29-4-5; IC 14-34; IC 14-37

Sec. 1.(a) Thisarticlegovernsanactivity rel ativetoalicense, andanactivity forwhichalicensei srequiredwhether or not
apermitissoughtorheld,underlC14-19-1-1,1C14-29-1,1C14-29-3,1C14-29-4(if |C14-29-4-5(2) applies), or another statute
administered by the department as aresult of awaterway being navigable.

(b) Intheabsenceof acontrary stateboundary, thelineof demarcationfor anavigablewaterway istheordinary high
watermark.

(c) A separateli censei snot requi redunder thisarticleand 1 C 14-29- 1 for anactivity permittedunder | C14-21-1,1C14-28-1,
IC 14-29-3, IC 14-34, or IC 14-37.

(d) Compliancewiththisarticlesatisfiesthelicensingrequirementsfor 1C14-29-1,1C14-29-3,and1C14-29-4(ifIC
14-29-4-5(2) applies).

(e) Beforeissuingalicenseunder | C14-21-1,1C14-28-1,1C14-34,0r1 C14-37, thedepartment shall apply therequirements
of 1C 14-29-1-8 and this article with respect to an activity within anavigable waterway.

(f) Before issuing alicense under thisrule, the department shall consider the following:

(1) The public trust doctrine.

(2) Thelikelyimpact upontheapplicantand other affected persons, includingtheaccretionor eros onof sandor sediments.

(g) A separateli censei snot requiredunder | C 14-29-1-8f or anactivity whichisexemptedfromlicensingby 1 C14-29-1-8(e).

Annotation:



Onceawaterway isfoundtobenavigabl eitremainsso, evenif thewaterwayisnol onger usedfor purposesof commercia navigation.
United States v. United States Steel Corporation, 482 F.2d 439 (7th Cir. 1973).

For navigable waters, the Department of Natural Resourcesis not only the regulator but also the proprietor. Title

tothebedof anavigablewaterisownedby theStateof Indiana. CitingStatev. Kivett,2281nd. 629, 95N .E.2d 148(1950). Thestate
agency assigned"general charge" of navigablewatersistheDNR. Citingl C14-19-1-1(9). Thelineof demarcationforanavigable
waterway isitsordinary highwatermark. Citing3121 AC6-1-1(b). Thekey permitting sectionof theNavigableWaterwaysActis
typically 1C14-29-1-8. Section8(c) antici patesthei ssuanceof apermitforanactivity whichwill notdoany of thefollowing: (1)
Unreasonablyimpai rthenavigability of thewaterway. (2) Causes gnificantharmtotheenvironment. (3) Poseanunreasonablehazard
tolifeorproperty. Hoosier Environmental Council v.RDI/Caesar’ sRiverboat Casino, LLCand DNR,8Caddnar 48(1998).

"Navigable" Defined

"Navigable" isdefinedin3121 AC 1-1-24tomeanawaterway that hasbeendecl aredtobenavigabl eor apublichighway by oneormore
of thefollowing: (1) A court. (2) ThelndianaGeneral Assembly. (3) TheUnited StatesArmy Corpsof Engineers. (4) TheFederal
Energy Regulatory Commission. (5) A boardof county commissionersunder | C14-29-1-2. (6) TheNatural ResourcesCommission
under IC 4-21.5.

Toassistintheadministrationof 3121 AC, theNatural ResourcesCommissionhasadoptedasanonrulepolicy document its" Roster
of Indiana Waterways Declared Navigable" at 15 IND. ReG. 2385. 312 IAC 1-1-24(b).

Navigable Servitude

Navigability for purposesof imposingthenavigabl eservitudei snot coterminouswithnavigability for exerciseof theregul atory power
orexerciseof admiraltyjurisdiction. In1974,theDNRissuedapermittodredgeachannel totheGreat Miami River,anavigable
waterway, without conditioningapproval upondedicationtopublicuseof theresultingnewwaters. In1977,theDNRreaffirmedthe
permitwithout new conditions, aswell asthepermitteg’ sauthority toconnectthechannel toal agoon. Asaresult,theDNRcouldnot
in1994interferewiththepermittee sprivateuseof thechannel andlagoonunl esstheDNRa soexercisedthepower of eminentdomain.
[-275Enterprises, Inc.v. Department of Natur al Resour ces,MarionCircuit Court,49D05-9409-CP-0982(1996), reversing
6 Caddnar 172 (1994).

Ordinary High Water mark

Congress,in1953, enactedtheSubmergedL andsA ct, whereby thefederal government quit-claimedtitletoal | landsbenesthnavigable
waterswithinstateboundariestothevari ousstates, reservinginthefederal governmentauthority over suchlandsandwatersforthe
purposesof havigation. See43U.S.C. Section1301etseg., especialy43U.S.C., Section1311and 1312. By virtueof 43U.S.C.,
Section1301(a) theStateof I ndianaacquiredtitleuptotheordinary highwater mark. Gar ner v. Cityof Michigan City,453F.
Supp. 33, 35 (N.D. Ind. 1978).

In the absence of a contrary state boundary, the appropriate line of demarcation for a navigable waterway is the
ordinary highwatermark. ThelndianaWater Resource, Governor’ sWater Resource Study Commission, State of Indiana
(Indiana Department of Natural Resources, 1980), page 107.

"Ordinary highwatermark” isdefinedin3121 AC1-1-26tomean(1) Thelineontheshoreof awaterway establishedby thefluctuations
of water andindicatedby physical characteristics. Examplesof thesephysical characteristicsincludethefollowing: (A) A clearand
natural lineimpressedonthebank. (B) Shelving. (C) Changesincharacter of thesoil. (D) thedestructionof terrestrial vegetation.
(E) Thepresenceof litter or debris. (2) Notwithstandingsubdivision(1), theshoreof LakeMichiganat 581.5feet].G.L.D.,1985
(582.252 feet N.G.V.D., 1929).

Thedefinitionof " ordinary highwatermark” wascodifiedin1993at 3101 AC21tobe" cons stentwiththeU.S. Army Corpsdefinition.”



Thedefinitionwasa somade" cons stentwithonerecently enactedby thelndianaGeneral Assemblyin1993S.E.A. 179. Thedefinition
iscritical becauseit delineatesthegeographi cextremity of juri sdictionover navigablewaters." Inaddition, afiniteel evationwasset
asthe" ordinary highwatermark" for LakeMichigan. Again, theelevationwas" consi stentwithwhat hasbeensetby theU.S. Army
Corps." Reportof PublicHearingand Recommendationfor Final Adoptionof AmendmentstotheNavigableWatersArticle(3101AC
21), LSA Document #93-106(F) (Sep. 3, 1993).

Thestateof I ndianahastitl etothelandsl ocatedwithintheboundariesof thestateandbeneath L akeMi chigan, anavigabl ewaterway,
uptotheordinary highwatermark of L akeMichigan. OgdenDunesv. DNR, Beverly ShoresandNIPSCO, 4 Caddnar 31(1987).

Thelineof demarcationforanavigablewaterway isits"ordinary highwatermark." Citing3121 AC6-1-1(b). SaveOur Riversv.
RDI/Caesar’s Riverboat Casino, LLC and DNR, 8 Caddnar 26 (1998).

Publictrust doctrine

Thestatehol dsthebedof L akeMichiganintrustforthepeopl easthecommonproperty. All citizensmay benefitfromthisproperty
solongasnoneattempt todepriveothersof thesamebenefits. Thestateisauthorizedtoregul atetheremoval of sandfromL ake
Mi chiganbecausethesubmergedlandsof thelakearehel dintrust by thestate. LakeSandCo.v. Sate, 681nd. App.439,120N.E.
715, 715-16 (1918) cited with approval in Garner v. Michigan City, 453 F.Supp. 33, 35 (N.D. Ind. 1978).

" Althoughthel ndianacourtsdonotexpressly usetheterm’ publictrustdoctring' , thecourts' languageimposesatrustobligationon
thestatetohol dthewatersandsubmergedlandsof L akeMichiganintrustforthepublic’ suseandenjoyment. Indianacasel aw
expresdy satesthat thewatersandsubmergedlandsof L akeMichiganarehe dintrustfor thepeopl eof thestate, andthestatei swithout
power toconvey or curtail theright of itspeopl einthesecoastal resources.” Note, Indiana’ sL.akeMichiganShoreline: Recommended
Shoreland Regulations for aValuable Natural Resource, 25 VAL. UNIv. LAw Rev. 99, 107.

Historically, thepublictrust doctrinehasbeencl osely associ atedwiththestatesovereignownershipdoctrine. Thel atter doctrinehol ds
thatwhenstatesachi evesovereignty, oneconsequenceisimmediatestateownershipof certainl andsandwaters. Whenl ndianaachieved
statehoodin1816, itobtai nedtitl etoitsnavigablewaters. Atthecoreof thepublictrust doctrinei sthefiduciary obligationof thestate
toholdstatesoverei gnresourcesforthebenefit of thegeneral public. Statesovereignownershipandthepublictrustdoctrinearebased
ontheneedtopreserveforthepublictheuseof navigablewatersfreefromprivateinterruptionandencroachment. Lauder and Starke
Co. Comn. v. DNR, 7 Caddnar 180 (1997).

Placement of theseawal | al ongashorelineharmoniouswithadi oi ning seawal | sdoesnottypically infringeuponpublictrustwaters.
Althoughthel egal shorelineof anavigablewaterway may shiftwithaccretionor eros onduetonatural conditions, accretionor erosion
attributable in part to man-made structures does not generally result in a change to the legal shoreline. 1d.

Thepublictrustdoctrineisnotanabsol ute. Anexceptiontotherestrictiononalienationof publictrustlandsisprovidedwherethere
isapublicpurposeor benefit. Examplesof validalienationsmay includewharves, piers, docksandother structuresina dof commerce.
Id.

Theplacementof fill withinthepublictrustlandsof L akeMichiganrequiresapermit pursuanttol C 14-18-6and paymenttothe
treasurer of stateof $100beforeal andpatent i sissuedtotheprivatel andowner. Anotherillustrationof requiringcompensationfor the
privateacquisitionof publictrustlandsisofferedby Ohio. That stateprovidesby ruleforascheduleof "l ease” paymentsasdetermined
onanindividual siteandusebasisforfillswithinL akeErie. Fill splaced before1989 (and not subj ect tothetermsof asite-specific
lease) are assessed at $0.01 per square foot, annually, with an escal ator based upon the National Consumers Price Index. 1d.

Historically, thepublictrustdoctrineinnatural resourcesl aw hasbeencl osely associ atedwi ththestatesoverel gnownershipdoctrine.
Thelatter doctrinehol dsthat whenstatesachi evesovereignty, oneconsequenceisimmedistestateownershipof certainlandsandwaters.
When Indiana achieved statehood in 1816, it obtained title to its navigable waters.

Atthecoreof thepublictrustdoctrineisthefiduciary obligationof thestatetohol dstatesoverei gnresourcesfor thebenefit of the
general public. State sovereign ownership and the public trust doctrine are "founded upon the necessity

of preservingtothepublictheuseof navigabl ewatersfromprivateinterruptionandencroachment.” Citing PhillipsPetroleum



Company v. Mississippi, 484 U.S. 469, 488 (1988). Snyder v. Department of Natural Resources, 8 Caddnar 41 (1998).

WhiletheDNR' sauthority under thepublictrust doctrineisclear, theauthority mustbeexerci sedinareasonabl emanner after acareful
examinationof thefactspeculiartoaparti cular case. Anextens onproposedtoaboathousel ocated onamanmadechanne offthemain
body of aninlandlake(L akeWawasee), wherethechannel isnotwel l-suitedtonavigationbecauseanearby seawall d ready inhibits
usageforthat purpose, andwheretheextensionwoul dbecantil everedsoasnottoprecl udepublicfishing, doesnotviol atethepublic
trust doctrine. 1d.

Becausepublicfreshwater|lakeshaves milar|egal staturetonavigablewaterways, therei sabroad publicrighttothewatersof apublic
freshwater|ake. Inordertofill aportionof apublicfreshwaterlake, " very specia circumstances' mustbepresent. Maloneyv. DNR,
6 Caddnar 7 (1990).

Anadditiontotherul esgoverningnavigablewatersmadeduringrecodificationin 1997 specifical ly acknowl edgedapplicationof the
"publictrustdoctrine” toactivitieswithinnavigablewaters. Theacknowl edgmentwasbal ancedintherul eby arefl ectionuponthe
property rightsof apermitapplicantandthenei ghborsof anapplicant. Minutesof theNatural ResourcesCommission(June26and
June 27, 1997) accessible at http://www.ai.or g/nr c/mi062697.htm/

Standing

Whereaswithnavigablewaters, itsregul atory authority i shaseduponenvironmental consi derati ons, theCommissionhaseither
assumedor viewedliberally thestandingof citizenstoparti cipateinadj udicatory processes. Hoosi er Environmental Council v.
RDI/Caesar’s Riverboat Casino, LLC and DNR, 8 Caddnar 48 (1998).

Subject-Matter Jurisdiction

Theowner of alanduponwhichthereisl ocatedanonnavigabl el akeownsandhastherighttocontrol thesurfaceof thel ake. Berger
Farms, Inc. v. Estes, Ind. App., 662 N.E.2d 654.

WheretheDNRfailstodemonstrateMillersL akeinNobleCountyiseither apublicfreshwaterlakeor anavigablewaterway, the
department lackssubject-matterjurisdictiontoregul ateconstructionactivitiesby ariparianowner. Waikel v. DNR, 6 Caddnar 43
(1992).

TheNavigableWaterwaysAct (1C14-29-1) prescribesconstructionthatwill *[ c]ausesi gnificantharmtotheenvironment.” Citing 1 C
14-29-1-8(c)(2). Water quality isrelevanttowhether theseval uesareproperly protected. Water quality isaconsi derationthat cannot
bedivorcedfromtheresponsibilitiesof theDepartment of Natural ResourcesundertheNavigableWaterwaysA ct. Ontheother hand,
theDNR hassubject-matter juri sdictiontocons der water quality solely withinthecontext of theNavigableWatersActand notwithin
thebroader contextof theregul atory authority of thelndianaDepartment of Environmental M anagement. Hoosier Environmental
Council v. RDI/Caesar’ s Riverboat Casino, LLC and DNR, 8 Caddnar 48 (1998).

TheDepartmentof Natural Resourcesi sthestateagency that has" general chargeof thenavigablewater of Indiana." TheDNRisal so
the stateagency primarily responsiblefor boating safety. Asaresult, the DNR may properly consider the consequencesto
environmental resourcesandtopublicsafety for activitieswithinanavigabl ewaterway. Theagency may conditionor deny apermitfor
theconstructionof apermanentfacility, aconsequenceof whichcoul dbetoenabl evessel traffictocausesignificantharmtothe
environmentorthreatenpublicsafety. TheDNR, andtheNatural ResourcesCommissiononadministrativereview, havejurisdiction
tomakereasonableinquiryintothelikely environmental consequencesof ariverboat tobeoperatedfromfacilitiesauthorizedby a
permit. Testimony of thisnatureisrel evanttodeterminingwhether theerectionof apermanent structurewithintheordinary high
watermark of theOhioRiver (anavigablewaterway) woul dcauses gnificantharmtotheenvironmentincontraventionof | C14-29-1-8.
Id.

312 IAC 6-1-2 Transfer of license



Authority: 1C 14-10-2-4; IC 14-29-1-8
Affected: IC 14

Sec.2.(a) A personcannottransfer or assignalicensei ssuedunder thisarti cleunl esspriorwrittenapproval for thetransfer

or assignment is obtained from the director.
(b) Thedirector shall not unreasonably deny arequest to transfer or assign a permit issued under this article.

Annotation:

312 1AC 6-1-3 License application; limitations; revocation; general sanctions
Authority: 1C 14-10-2-4; 1C 14-29-1-8
Affected: IC 4-21.5; I1C 14-9-3; IC 14-10-2-6; IC 14-29

Sec. 3.(a) A licensei ssuedunder thi sarticl ei ssubject totheconditions, terms, or limitati onscontai ned onor attachedtothe
license.

(b) Alicensemay besuspended or revokedby thedepartmentunder | C4-21.5for aviol ationof | C14-29, thisarticle, ora
condition contained on or attached to the license.

(c) Any deputy director referencedinl C 14-9-3may fil eacompl ai ntwiththecommi ss onthat seeksthei ssuanceof anotice
of violation and the imposition of acharge, where authorized by 1C 14-10-2-6, for any of the following:

(1) A violation of 1C 14-29.

(2) A violation of thisarticle.

(3) A violation of acondition contained on or attached to alicenseissued under thisarticle.

(4) Conduct of an activity for which alicenseisrequired under thisarticle but for which no licenseis obtained.

(d) Theissuanceof alicenseunder thisarticledoesnot divest theUnited States, | ndiana, thedepartment, or ariparianor littoral
owner of apropriety interest in anavigable waterway or adjacent lands.

Annotation:

Rule 2. Definitions

312 1AC 6-2-1 Applicability
Authority: 1C 14-10-2-4; IC 14-29-1-8
Affected: IC 14

Sec. 1. (a) The definitions contained in this rule apply throughout this article.
(b) The definitions contained in 312 |AC 1 also apply.

Annotation:

3121AC 6-2-2 " Abandoned shipwreck" defined
Authority: 1C 14-10-2-4; IC 14-21-1-31; IC 14-29-1-8
Affected: IC 14



Sec. 2." Abandoned shipwreck" meansashi pwreck towhichtitlehasbeengivenupby theownerwiththeintent of never
claiming aright or interest in the future. An intention to give up title may be demonstrated where an owner:

(1) takes steps to collect insurance or pay a salvage award to a person who salvages the vessel's cargo; or

(2) takes no action after awreck incident to recovering or removing the vessel and its cargo.

Annotation:

312 1AC 6-2-3 " Beach nourishment" defined
Authority: 1C 14-10-2-4; IC 14-29-1-8
Affected: IC 14

Sec. 3. "Beach nourishment” means the placement of sand to mitigate beach erosion:
(1) within the ordinary high watermark of Lake Michigan; or
(2)withinsuchproximity totheshordineof L akeMichiganthatwindorwater erosionislikelytotransportsandintothel ake.

Annotation:



312 IAC 6-2-4" Historic shipwreck" defined
Authority: 1C 14-10-2-4; IC 14-21-1-31; I1C 14-29-1-8
Affected: IC 14

Sec. 4. "Historic shipwreck" means a shipwreck that islocated within a historic site.

Annotation:

3121AC 6-2-5" Historic site" defined
Authority: 1C 14-10-2-4; IC 14-21-1-31; IC 14-29-1-8
Affected: |C 14-8-2-125

Sec. 5. "Historic site" hasthe meaning set forth in 1C 14-8-2-125.

Annotation:

312 IAC 6-2-6"Marina" defined
Authority: 1C 14-10-2-4; 1C 14-29-1-8
Affected: IC 14

Sec. 6. "Marina' means a structure that:
(1) can service simultaneously at least five (5) watercraft; and
(2) provides, for afee, one (1) or more of the following:

(A) Watercraft engine fuel.

(B) Docks.

(C) Watercraft repair.

(D) Watercraft sales or rental.

Annotation:

312 IAC 6-2-7 " Public or municipal water utility" defined
Authority: 1C 14-10-2-4; IC 14-29-1-8
Affected: IC 8-1-2-1; IC 14

Sec. 7."Publicormunicipa water utility" meansa' publicutility" under| C8-1-2-1(a) ora"municipaly ownedutility" under
IC 8-1-2-1(h), which is operated to furnish water.

Annotation:



312 |AC 6-2-8 " Shipwreck" defined
Authority: 1C 14-10-2-4; IC 14-21-1-31; IC 14-29-1-8
Affected: IC 14

Sec. 8. (a) "Shipwreck" means avessel or wreck, its cargo, and other contents.
(b) Asused in subsection (a), a"vessel or wreck"includes each of the following:
(2) Hull.

(2) Rigging.

(3) Armaments.

(4) Apparel.

(5) Tackle.

(6) Cargo.

(7) Other contents of the watercraft.

Annotation:

312 1AC 6-2-9 " Waterway" defined
Authority: 1C 14-10-2-4; IC 14-29-1-8
Affected: IC 14

Sec. 9. "Waterway" means a:
(1) river;

(2) stream;

(3) creek;

(4) run;

(5) channel;

(6) ditch;

(7) lake;

(8) reservair; or

(9) embayment.

Annotation:

Rule 3. Shipwrecksand Other Historic Sites



312 1AC 6-3-1 Applicability
Authority: 1C 14-10-2-4; IC 14-21-1-31; I1C 14-29-1-8
Affected: IC 14-21-1

Sec. 1. (a) Thisruleestablishesstandardsapplicabl etotheissuanceof licenses, li censeconditions, andtheconduct of
investigationsandscientificinvestigationsneededtosatisfy | C14-21-1and | C 14-29-1-8foranabandonedshipwreck or historicsite
located in whole or in part within a navigable waterway.

(b) Inadditiontothepurposesdescribedinsubsection(a), thisrul eisintendedtoeffectuatethe A bandoned Shipwreck Act
(43U.S.C.2101)inIndiana. Totheextent notinconsi stentwiththisarti cle, thedepartment may apply guidelinesof theNational Park
Service, Department of Interior, publishedonDecember 4,1990, at 55FeD. REG. 50116 through 55 Fep.Rec. 50145inconsidering
an activity that may affect an abandoned shipwreck.

Annotation:

312 1AC 6-3-2 Administration of shipwrecksthrough division of historic preservation
Authority: 1C 14-10-2-4; 1C 14-21-1-31; IC 14-29-1-8
Affected: IC 14

Sec. 2.(a) Thedivisionof historicpreservationandarcheol ogy of thedepartment shal | conduct thetechnical andprofessional
functionsof thedepartment under thisrul ewithrespecttoadeterminati onor regul ationof ahi storicsite(includinganabandoned
shipwreck located within an historic site).

(b) The director of the division of historic preservation and archeology may issue alicense under thisrule.

Annotation:

3121AC 6-3-3 Licensing
Authority: IC 14-10-2-4; IC 14-21-1-31; IC 14-29-1-8
Affected: IC 14-21-1

Sec. 3.(a) Nopersonmay remove, disturb, sal vage, or destroy anabandonedshi pwreck or ahistoricsitel ocatedinwhole
or in part within a navigable waterway except under alicense issued under thisrule.

(b) A licenseapplication, withrespecttoahistoricsite(includingashi pwreck | ocatedat ahi storicsite), mustincludeaplan
(asdefinedin3101AC20-1-20) thatisproposedby theapplicanttosatisfy 3101 AC20. Theapplicant must al sosatisfy 3101 AC 19.
Except asprovidedinsection4of thisrule, theapplicationshall befiledwiththedepartment at | east thirty (30) daysheforealicensed
activity is scheduled to begin.

(c) A personwhowishestorecover or sa vageanabandonedshi pwreck thati snot believedtobel ocatedat ahistoricsiteshal |
file anotification with the department. The notification must:

(1) provide the location of the abandoned shipwreck; and

(2) identify how the application determined:

(A) the abandoned ship is not located at a historic site; and
(B) that the proposed activity:
(i) does not otherwise violate IC 14-29-1-8; or
(ii) issubject to the exclusive jurisdiction of afederal court or federal agency.

(d) Alicenseissuedunder thisrulemay berevokedforaviolationof | C14-21-1,1C14-29- 1-8, thisarticle, or atermof the

license.

Annotation:



312 1AC 6-3-4 Emergency licenses
Authority: 1C 14-21-1-31; IC 14-29-1-8
Affected: IC 4-21.5-4;1C 14

Sec. 4.(a) Thedepartment may, under | C4-21.5-4,issueali censefor asci entificinvestigationorfor salvageof ahistoric
site (including an abandoned shipwreck located at a historic site) if the director determines both of the following:
(1) Imminent and irreparable damage or lossislikely to occur to the historic site due to natural or cultural causes.
(2) Completereview of an application under thisruleisimpracticable.
(b) To the extent practicable, alicense issued under this section shall meet the requirements of thisrule.
(c) A permit cannot bei ssued under thi ssectionif itsi ssuancewoul d precl udetherecovery of archeol ogical, historical, or
architectural information that forms the basis for site significance.

Annotation:

Rule4. Marinas

312 1AC 6-4-1 Applicability
Authority: 1C 14-10-2-4; 1C 14-15-7-3; IC 14-29-1-8
Affected: IC 14-29-1

Sec. 1. (@) Thisrule establishes standards for the placement or maintenance of a marina along a navigable waterway.
(b) Thisruleis administered by the division of water and the division of law enforcement of the department.

Annotation:

3121AC 6-4-2 Marinalicense
Authority: 1C 14-10-2-4; 1C 14-15-7-3; IC 14-29-1-8
Affected: IC 14-29-1-8

Sec. 2. (a) A written license is required from the department to place a new marina along a navigable waterway.
(b) A licenseissued under subsection (a) satisfies IC 14-29-1-8 and I1C 14-15-7-3.

Annotation:

312 1AC 6-4-3 Sewage pumpout facilitiesfor water craft
Authority: 1C 14-10-2-4; IC 14-15-7-3; 1C 14-29-1-8



Affected: IC 14-29-1-8

Sec. 3. (a) No person shall operate a marina unless the person secures and maintains one (1) of the following:
(1) A license under 327 IAC 3-2 for the construction and operation of awastewater treatment facility or sanitary sewer.
(2) A license under 410 IAC 6-10 for the construction of acommercial on-site wastewater disposal facility.
(3) An alternative written approval for wastewater disposal from an authorized governmental agency.
(b) Thedepartment shall requi recompliancewithsubsection(a) asaconditionfor thei ssuanceof ali censeunder section2
of thisrule.

Annotation:

Rule5. Mineral Extractions

312 1AC 6-5-1 Applicability
Authority: 1C 14-10-2-4; 1C 14-28-1-5; IC 14-29-1-8
Affected: IC 14-34; IC 14-37

Sec. 1.(a) Thisruleestablishesstandardsapplicabl etotheextractionof sand, gravel, stone, or another mineral fromor under
the bed of a navigable waterway.
(b) Except as provided in subsections (c) through (d), thisrule is administered by the division of water of the department.
(c) Thedivisionof reclamati onof thedepartment admi ni stersanactivity under thisrul ethatisal socontrol ledby | C14-34.
(d) Thedivisionof oil andgasof thedepartment admi ni stersanactivity under thisrul ethat i sal socontrol led by | C14-37.

Annotation:

312 1AC 6-5-2 Procedures

Authority: 1C 14-10-2-4; IC 14-29-1-8

Affected: IC 4-21.5; IC 14-11-4

Sec. 2.(a) Beforethedepartmenttakesanagency actiontoissueor deny alicenseunder thisrule, | C14-11-4and 3121 AC
2-3 govern.

(b) After the department takes an agency action, 1C 4-21.5 and 312 |AC 3-1 govern.

Annotation:

312 1AC 6-5-3 Licenseto extract minerals
Authority: 1C 14-10-2-4; 1C 14-28-1-5; IC 14-29-1-8
Affected: IC 14-28-1; IC 14-29-1; IC 14-29-3; IC 14-34; IC 14-37

Sec. 3.(a) Exceptasprovidedinsubsecti ons(b) through(d), awrittenlicensei srequiredunder thisrulebeforeapersoncan
lawfully extract sand, gravel, stone, coal, oil, gas, or another mineral from or under the bed of a navigable waterway.

(b) A separatelicensei snot requiredunder thisrul efor theextractionof coal fromor under thebed of anavigablewaterway
if alicenseisissued under |C 14-34 and 310 |AC 12 that also applies the requirements of thisrule.

(c) A separatelicenseisnotrequiredunder thisrul efor theextractionof oil or gasfromor under thebed of anavigable
waterway if alicenseisissued under I1C 14-37 and 310 IAC 7 that also applies the requirements of thisrule.

(d) Alicenseisnotrequiredunder thisrulefor theextractionof sand, gravel, or stonefromthebed of anavigablewaterway



that iswithin afloodway if the extraction activity is exempted or excluded from the licensing requirements of 1C 14-28-1.
(e) A license under thisrule shall conformto IC 14-29-1 and I1C 14-29-3.
(f) Thestandardsandrequirementsof thi srulegovernalicensei ssued under thisruleandany activity forwhichalicense
isrequired under thisrule.

Annotation:

312 1AC 6-5-4 Licensefees
Authority: IC 14-10-2-4; IC 14-28-1-5; IC 14-29-1-8; IC 14-34-2-1; IC 14-37-3-15
Affected: IC 14-34; IC 14-37

Sec. 4. (a) Except as provided in subsection (b), the fee for alicense under this ruleisfifty dollars ($50).

(b) A separatelicensefeeisnotrequiredunder thisrul efor anactivity forwhichapermitisissuedunder|C14-340r1C
14-37.

Annotation:

312 1AC 6-5-5Bonds
Authority: 1C 14-10-2-4; IC 14-29-1-8; IC 14-34-2-1; IC 14-37-3-15
Affected: IC 14-34; IC 14-37

Sec. 5. (a) Exceptasprovidedinthissection, abondshal | beposted by theli censeappli cantwiththedepartmenttoassure
prompt compliancewiththetermsandconditionsof thelicense. Bondshall beintheformof asurety bond, acashbond, or acertificate
of deposit. Nosurety bond shall beapprovedunl essi ssued by acompany hol dinganapplicabl ecertificateof authority fromthe
department of insurance, state of Indiana.

(b) Thebondfor any extracti onresultingfromsurfacecoa miningoperationsshall beasdeterminedunder|C14-34and310
IAC 12.

(c) The bond for any well for oil and gas purposes shall be as determined under 1C 14-37 and 310 IAC 7.

Annotation:

3121 AC 6-5-6 Licenseduration
Authority: 1C 14-10-2-4; IC 14-29-1-8; IC 14-34-2-1; IC 14-37-3-15
Affected: IC 14-37-4-10

Sec. 6.(a) Exceptasprovidedinsubsection(b), ali censeissuedunder thisrule,includingalicensefor theextractionof coal,,
terminates upon the earlier of the following:

(1) The termination date set forth in the license.

(2) Five (5) years after the date on which the department sent notice of the agency action to issue the license.

(b) Fortheextractionof oil or gas, thedurati onof theli censeisasprovidedinl C 14-37-4-10unl essotherwi sespecifiedin
thelicense.

Annotation:

3121 AC 6-5-7 Conditionsfor the extraction of minerals



Authority: 1C 14-10-2-4; 1C 14-29-1-8
Affected: IC 14-28-1; IC 14-34; IC 14-37

Sec. 7. Theworks, workings, and operations of alicense issued under this rule must not do any of the following:
(1) Impede or unreasonably impair the navigation of the navigable waterway.

(2) Damage or endanger a bridge, highway, railroad, public work, or utility.

(3) Damagetheproperty of ariparianowner, anadj oi ningproprietor, or apersonwhohol dsalicenseunder thisruleand
conductsminera extractiononadjacent property. Thedepartment may waivetherequirementsof thissubdivisionif thelicense
applicant obtains written consent from the affected person.

(4) Cause significant harm to the environment.

(5) Violate IC 14-28-1, IC 14-34, or IC 14-37.

Annotation:

312 1AC 6-5-8 Compensation for extracted minerals
Authority: 1C 14-10-2-4; IC 14-29-1-8
Affected: IC 13-11-2-116; IC 14

Sec. 8. (a) Exceptasprovidedinsubsection(b), apersonshall pay tothedepartment areasonableval uefor extractedminerals.
The value shall be as determined by the department and set forth in the license.

(b) Anextractionisexemptfromsubsection(a) if themineral i sauthori zed by thedepartmentfor placement, andislawfully
placed:

(1) for beach nourishment; or

(2) inalandfill asdefinedin1C 13-11-2-116.

Annotation:

Rule 6. General Authorization for Beach Nourishment to Lake Michigan

312 1AC 6-6-1 Applicability
Authority: 1C 14-10-2-4; 1C 14-29-1-8
Affected: IC 14-29-1

Sec. 1.(a) Thisruleestablishestermsfor ageneral authorizationtoplacesandfor beachnouri shmentwithinIndianaDunes
National Lakeshore or Indiana Dunes State Park.
(b) A personwhoactsunder thisrul eisnotrequiredtocompl eteanapplicationortoobtainawrittenlicensefromthe
department under IC 14-29-1. A person may, however, elect to seek awritten license under 1C 14-29-1 rather than apply thisrule.

Annotation:



312 IAC 6-6-2 Notice to the department of natural resour ces
Authority: 1C 14-10-2-4; IC 14-29-1-8
Affected: IC 14

Sec. 2. A personwhowishestoobtai nageneral authorizationunder thisrulemust provideawrittennoticetothedivisionof
water of the department, including the following:
(2) Thename, address, andtel ephonenumber of any personseekingtheauthori zati on. Personsforwhichtheinformationshall
be provided include:
(A) the owner of the sand before placement for beach nourishment; and
(B) if other than the owner, the person who transports the sand.
(2) The site, and the ownership of the site, from which sand will be removed or extracted.
(3) Theresultsof any testingor other documentati ontoestablishthesandisunlikel y tocontai ncontaminantsharmful to
humans or aquatic life.
(4) The method by which the sand is to be transported.
(5) Thesitewherethesandistobedepositedfor thepurposeof providingbeachnouri shmentandwrittenacceptanceof the
riparian owner for its deposit.
(6) The period for which the general authorization is sought.

Annotation:

312 IAC 6-6-3 Department project review
Authority: 1C 14-10-2-4; IC 14-29-1-8
Affected: IC 14

Sec. 3. (a) Followingtherecei ptof awrittennoti ceunder section2of thisrul e, thedepartment shal l ingpectthesitefromwhich
thesandistobeextractedandthesiteat whichthesandistobedeposited. Withinfourteen(14) daysafter therecei pt of thewritten
notice, the department shall inform the person seeking the general authorization whether:

(1) the person may proceed;

(2) thepersonmust comply withadditional conditionsinorder toactunder thisrule,whichgeneral conditionsmayinclude

successful completion of testing criteria; or

(3) the person cannot act except according to alicense issued under |C 14-29-1-8.

(b) Inperformingitsreview, thedepartment shall consi derwhether removal, transport, or placement of thesandislikely to
pose a hazard to either of the following:

(1) Public health or safety.

(2) The environment.

(¢ If thedepartment doesnot respondwithi nfourteen(14) daysof therecei pt of awrittennotice, therequest forthegenera
authorization is deemed to have been approved.

Annotation:

312 1AC 6-6-4 Posting
Authority: 1C 14-10-2-4; 1C 14-29-1-8
Affected: IC 14

Sec. 4. Thedepartment may requireapersonwhoactsuponthegeneral authorizationtopostacopy of thewrittennatice,
together with the acceptance and any terms or conditions required by the department, at the site where the sand is deposited.



Annotation:

312 1AC 6-6-5 Compliance with terms and sanctionsfor violations
Authority: 1C 14-10-2-4; IC 14-29-1-8
Affected: IC 14

Sec.5.(a) A personwhoactsuponageneral authorizationmust comply withthetermsof thewrittennoticeprovidedunder
section 2 of thisrule and any conditions under section 3 of thisrule.

(b) A violationof subsection(a) may resultinarevocationor suspens onof thegeneral authorizationorinany other sanction
provided by law for the violation of alicense issued by the department.

Annotation:



